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Introduction

Googling the concept “clarity in legal texts” produced 310.000 separate web pages dealing with this issue. If nothing else is clear, it is clear that there is great interest in clarity in legal texts. Unless there were a widespread feeling that legal texts, especially laws, were hard to read, such a result would be unlikely.  The existence of organizations for improving legal writing like Clarity is itself proof there is such a widespread feeling.

Yet no one seems in principal to oppose using clear language to write laws. While there is argument over what constitutes clarity, about whether or not what passes for clear language may at times actually be ambiguous and imprecise, I could find no real defense of opaqueness and unreadability per se, even by scholars whose papers struck this untutored lawyer as, well, rather opaque and unreadable. 

Why then do reasonable observers complain the law is unclear? The law is conventionally seen as a command of the sovereign, so why would the sovereign want to make, or negligently allow, the law’s demands to be unclear, and so risk the frustration of the sovereign’s purpose in enacting them? 

Obfuscating influences in the best of times

Probably a number of factors influence the answer to this question. Here are a few of them:

Haste 

The haste of lawmaking results in less than carefully thought out prose. Politicians make laws in response to the political imperatives of the moment, often driven by unforeseen or uncontrollable events. Drafters therefore rarely write laws in calm academic retreats without time pressure. Drafters can’t always be primarily interested in the clarity and efficiency of the language used. They simply want to get the job done as quickly as possible. In many countries drafters, working in or with government ministries or parliamentary committees, try to balance the demands of politics, the egos of politicians, and the exigencies of deadlines with the effort to achieve a simple expression of legislative intent in commonly used phrases. It is not surprising they do not always succeed. Perhaps it may be more surprising that they often do not even try to succeed. While it is said that to have respect for laws or sausage you should never see either being made, perhaps seeing the real life circumstances of the law making process might make us empathise more with its poor practitioners.

Politics

Politics may unintentionally constrict the linguistic options of the drafter. How we talk about a problem often defines the problem for us emotionally. Is “the right to abortion” a “right to choose” and a “protection of the right to individual privacy in the most intimate personal matters, free from governmental interference”? Or is a prohibition on abortion a “pro-life” measure, guarding the “right to life”, the most fundamental of the rights for which governments are formed, as recognized at the beginning of the Declaration of Independence of the United States? 

There may be neutral ways to talk about this, but most people who have strong feelings are likely to talk about it in non-neutral terms. Politicians either have an emotional connection with the laws they make, or they are gearing those laws in part to audiences who have such a connection. Either way, they will want words that reflect the emotional spin they are trying to achieve. Sometimes these words carry potentially ambiguity-creating connotations. While many anti-abortion activists recognize and intend exceptions to the prohibitions they seek, as for example, to save the life of the pregnant woman, and sometimes in cases of rape or incest, the concept of a prohibition on abortion as protecting the life of the “fetus” or “unborn child” rather cuts against any exceptions. On the other hand, many proponents of abortion feel there are certain instances, when the pregnancy is at full term, for example, when abortion is inappropriate unless very compelling reasons indicate its necessity. Yet the logic of abortion as a human right of the pregnant woman rather cuts against this. Either set of political terminology, used in draft legislation, may obscure these intentions and subtleties, and perhaps defeat them. Yet the political instinct to use them may be compelling.

Sometimes, too, the political process leads to phrasing that is intentionally unclear. Various factions can agree on the words to use, but disagree as to their purport. Each of these factions may resort to trying to plant in the record such seeds of legislative history as will ultimately yield the fruit of the desired interpretation in the courts. One of the reasons courts may be wise in their reluctance to recur to legislative history may be because it can be quite contrived, and even self contradictory. If the situation that gave rise to the statute made the language of the statute unclear, that same situation is likely to affect the legislative history. The court finds itself studying two unclear documents instead of only one.

The policy maker who asks the drafter to use an intentional lack of clarity realizes there is uncertainty in the text, but considers the chances the policy maker;’s views will prevail in the interpretation are sufficiently great as to warrant the risk that they won’t. Usually a more straight forward expression of intent would arouse otherwise sleeping opposition. With the ambiguity, the opposition, too, is willing to risk an adverse ruling from the courts, but hopes to get its interpretation instead. This sort of lack of clarity most often arises in very closely contested bills, where neither side is very sure of getting its way in a straight up or down vote. 

The “draft it yourself” approach

The members of some parliamentary bodies were in the past their own principal drafters. Some contemporary members, especially those with legal training, still think they are equipped to do the drafting themselves. Rarely would they attempt an entire bill, but they may have a particular section of the bill that they wrote themselves. This may set some parts of a draft bill in concrete, leaving in ambiguities and oddities of phrasing, and perhaps inconsistencies with the rest of the bill text..

The “let interested others do it for me” approach

However, most laws are no longer directly drafted by the legislators themselves. Outside drafters, whether from the government or lobbyists, may have their own agendas. These agendas may not include clarity. Such drafters and even some legislators sometimes obscure their true intent in verbosity or misleading terminology or convoluted cross references. They hope to avoid argument and ease the passage of less attractive portions of the bill by hiding them. Often the debate focuses on the overall purpose of the bill, so many details may safely ride under cover of unclear language. You must dig to find them. They may only be discovered by the courts and litigants years later. When they are discovered, they may be difficult to understand. They may not even have the intended effect. Their own obscurity finally may defeat their purpose, but if it does not, the lack of clarity has served those who chose it well.
Fitting it in what’s already there.

Many countries have an extensive body of existing laws, often derived from various sources and found in various forms such as decrees of the executive power, rules, and court decisions as well as in constitutions and statutes. New laws are often amendatory in nature, and so must “fit in” to the pre-existing structure. In the case of laws whose sources are in court decisions or other nonlegislative matter, the option of combining the two in a new document does not exist. Disparities of wording can arise from this fact.  In other situations, the new written text may be somewhat difficult to follow because key elements depend on the extrinsic source of law. Even where all the legal materials are in a single statute or code, a lack of clarity may arise. Many drafters are disinclined to reword and rearrange existing law as extensively as they otherwise would when amending it, because that existing law is already authoritatively interpreted and familiar to its users in its current form. 
At some point what was perhaps a small and minor part of the original law through amendment can take on (relatively, at least) gargantuan proportions. See the Appendix at the end of this article, containing section 552 of title 5 of the United States Code, as an example of this. This section was a separate Act grafted upon an existing chapter of the Code, which chapter itself was originally an entire and separate Act, later incorporated into an enacted title of the United States Code. Through these successive condensations, the “real estate” of section numbers and other subdivisions available for expansion dwindled to nothing. As a result, the prose is very dense, and there is a risk that definitions originally intended for the first Act will apply awkwardly given the special purposes and terminology of the later Acts. 

 If we were drafting title 5 of the United States Code as a fresh matter, we would reorganize this and other laws enacted into it, in order to make the subdivisions of title 5 more in proportion to each other. The impulse to enact the United States Code, title by title, a process still not complete, grew out of a desire to have a symmetrical and harmonious body of law arranged in an organized fashion. Here is an unintended consequence of that desire, which turns out to be largely self-defeating. Had the various laws remained independent, there would be less need to fit any of them onto Procrustean beds. The subdivisions would permit greater expansion without bursting at the seams.

Why not simply revise the old and new laws together in order to make them read better? Periodically this makes sense, but to do it frequently leaves the law in confusion and gives its authoritative interpreters not enough time to settle its usage. Confronted with new wordings and textual organizational schemes, courts will be tempted to change interpretations in ways not intended. Politically the process of revision invites substantive changes along the way that would not be proposed but for the convenient vehicle law revision presents. This may not in itself damage clarity, but its possibility makes such law revisions less likely. To the extent they might have contributed to clarity, that contribution is therefore lost.

For this reason, the drafter usually feels compelled to leave the settled part of the law unmolested and simply add some new ideas, even though doing so may harm the overall readability of the text. Unsettling the entire text for the cognoscenti is not always worth improving its access for the uninitiated.

Job security

One is tempted to suggest another motive for making simple ideas complex. Lawyers who have created a complex statutory scheme are often in demand to interpret it after its enactment. If there is no ambiguity there is no demand for their services. Likewise, that portion of the bar who habitually work with a particular law do at times rather see themselves as a mystical priesthood. They would rather not have the holy of holies exposed to the profane gaze of the uninitiated multitude. For both economic and emotional reasons, they cling to the comfortable obscurity of their expertise.

Amateurism

Even non experts and non-lawyers have certain expectations of legal language. They want a certain grandeur of tone that seems “fitting”. In many cases such people do have a hand in writing the law. They are not professional legislative drafters and they want to make the most of their moment in the sun. They want to leave such marks as will indelibly show their participation in the process and its importance. Sometimes they succeed in doing so, to the detriment of clarity.

Too many warriors, no chief

Too many cooks spoil the stew, and too many drafters confuse the draft. In most modern settings, there are a number of people involved in writing a statute, and in many cases they never talk to each other or agree upon a common basis for proceeding with their work.  The draft passes through many hands and many layers of review on its way to enactment. No one person normally has complete control of its contents throughout its journey. Indeed, given the complexity of many areas the law is asked to regulate, it is unlikely that one person will at the same time have both the substantive expertise and the drafting expertise needed. But a side effect of this is greater confusion in the drafts. No one person is sure just what the draft contains. The draft may well be a compromise in language reflecting more the relative power of the various participants than an overall understanding of the purpose or effect of the draft.

Letting those who administer the law write themselves blank cheques

Another source of lack of clarity comes when those who administer the laws have a great part in drafting them. People who execute laws naturally want as much flexibility and discretion reposed in themselves as possible. In benign situations this is to allow them to make equitable adjustments in detail so as to achieve the purposes of the legislation and substantial fairness for all the persons affected by it. In less benign situations, it is the tool of despotic governments to create an illusion of the rule of law while allowing in reality an untrammelled authority to the despot.

Clarity for whom?

So for a variety of mostly bad reasons, the law becomes clouded and obscure, even though no one, if asked, would say they intend that to happen.

Once we have enough time, and professional drafters who are allowed to draft in peace, though, the battle may not be won. In deciding how to search for the holy grail of clarity, there is another question we must now ask. Clarity for whom? Who is the audience of the legal text? 

We often start by assuming the general public will be the interested parties and that every legal text should be equally accessible to the reader on the street. Shouldn’t the laws that govern us be accessible to us without professional help? Well, yes, when we are talking about laws that might affect us in our daily lives, such as criminal laws, and perhaps personal earned income tax laws. But what about laws dealing with taxes on butterfly straddles? Maybe it is the tax accountant to whom they are addressed, and we may safely assume that tax accountant has a certain professional vocabulary that mystifies both lay people and lawyers. Yet if they are our audience we might well want to speak to them in their own language, a technical language which for that very reason is precise and clear to them. No laymen in their right minds would try to determine the tax consequences of such a transaction without consulting a tax lawyer or accountant well versed in these matters. There is little point in writing the law as if it were a novel to be read by the general public.

A law text dealing with judicial procedure might use terms, say for the compulsory and optional joinder of parties to a law suit, that grow out of the ancient forms of action. Though these terms have evolved and in any case are somewhat quaint and old fashioned sounding, they still are easier for the courts to understand than would be entirely new terms. It is unlikely that persons not trained in the law would really be interested in these matters. For the few who are, the loss of simplicity through the substitution of clear, but lengthy explanation may not be worth it. They can google the technical terms to the extent they need them, even if those terms are strange to them. In many cases the accretion of precedent has filled in gaps caused either by ambiguity in technical terms that were originally nontechnical terms. Such gaps may also grow out of the changing circumstances in which the law is being implemented, circumstances impossible to see in the original instance but not difficult to interpolate by sound judgment. For in many cases, today’s technical term is yesterday’s common speech, frozen in time and made technical by formal interpretation to deal with the felt necessities of the times. Just because it is not current slang does not mean we should avoid it. Continuity with past usage and continuing settled meanings of the old terms without change argue we should not. We sometimes define our terms in a legal text to shorthand a complex idea into a general and shorter term. This improves readability and clarity. For the same reason, if the case law gives us a ready-made defined term, we should not refuse to use it. We should also allow its evolution through future usage and juridical interpretation.  The practical utility of this approach outweighs any theoretical objections to it.

So perhaps some of the wailing about the lack of clarity in legal writing comes from our lack of appreciation for the audience intended to be addressed and our lack of appreciation for the practical circumstances in which legislation is drafted.

The main question still unanswered

Even if we add all these causes together, though, it still surprises us that there should be such an uproar about legal writing, especially legislative drafting, and its lack of clarity. Could there be some other, more fundamental reason this concern is so strong and so persistent over time? I think there is, and one that few observers have mentioned, so far as I am able to make out.
A deeper problem than we may have thought

Before we can write about anything clearly, we must understand it clearly. Rarely do we ask ourselves probing questions about whether that is possible. We should. The answer may induce a little needed humility. 

In the cave

Even in ancient times, Socrates, as portrayed by Plato, seemed doubtful that our sense perceptions completely corresponded to ultimate reality. Consider the metaphor of the observer of shadows reflected on the cave walls in the Republic, book vii.  People are imagined as living in a cave, facing the back wall without the ability to turn back, with a fire burning behind them, and between them and the fire, various objects are carried by unseen passers by. They cannot see the objects, or that they are being carried by passers by, but only the shadows the objects cast on the cave walls. They will have no reason not to believe these flickering images are actual things. They will not know they are shadows. In this analogy, even the objects which are held up behind them are only be images of real things, so the observers are seeing merely the shadows of imitations of the real thing.

Similarly, what we see has some relationship to reality, but it is not the whole picture and at times can deceive rather than enlighten us. Yet in many cases, that is all we have to go on, so we try our best to understand something which we do not really see clearly. In such a case it is not surprising that our written descriptions of it might in some fundamental sense lack clarity. Even if they seem clear, they may be in error when judged against ultimate objective reality.  Of course, Plato is more concerned with an understanding of what is ultimately good than epistemology in general, but as he would merge the good and the true, later commentators are not wrong to use his analogy in a broader sense than he may have originally intended it.

An interlude, but not a happy one

For a while, the age of faith in Europe simply avoided the question of what is reality. Authority, ultimately religious authority, was the intellectual lodestone and the source of truth. To question the basis of that authority was in many cases unimaginable and in all cases dangerous to one’s health and fortune.  So the question of whether clarity was possible was not much asked.

The confused and confusing writings of the European dark and early middle ages may serve as an example of the results of this lack of questioning. Consider Isadore’s Etymologies, in its time considered the compendium of all knowledge. Today it is rarely read and requires a good deal of research to understand. Things of great general interest are mixed with details of dubious truth and with forgettable trivia. There is little evidence of an overall coherent theory of relationships between things. Though organized, its structure ultimately confuses. Perhaps it served the practical needs of its time as well as our encyclopedias do ours today. Yet no one would now read it as we do Plato, and its influence on the modern mind is almost nil. Could this mean that clarity is least achieved when we least think about whether it is possible?

 Back in the cave

But the Renaissance of classical learning, and in particular, Descartes, brought the question into the open again. How do we know what we think we know? How do we know that what we perceive through our senses really is there, or if there, has the characteristics we imagine it to have? Cartesian doubt was originally intended as a kind of thought experiment to help separate the fundamental from the accretions of unexamined assumption, not least those of the dark and middle ages. But it took on a life of its own and raised in a very direct way the question of whether we can really know anything.  That question has never really returned to the shadows. Worse, each attempt to resolve it by establishing some base certainty that is irrefutable, has failed. 

This has had serious consequences for both science and religion, but even in our more humble backwater of legal writing, it is fraught with implications. How can we write clearly about something which we are unable to understand clearly?

Locke and perhaps Hume made an effort to solve the riddle raised by Cartesian doubt by basing our knowledge on sense perceptions, and the associations we make between them. We can rely on things we directly sense, and the conclusions we draw from applying logic to them. But the infinite regress continues to haunt us and make their solutions not entirely persuasive. How do we know we can rely on our sense perceptions? What are optical illusions in that case? What about phenomena that occur where no one is there to sense them? Does the tree not fall in the forest even when there is no one to see and hear it fall?

Ultimately, we have no real proof that our perceptions of reality correspond with its facts. Kant, in impenetrable prose, expounds the theory that we cannot, even in principle, derive truth from the use of pure reason alone (though he leaves open the possibility of direct inspiration—a not very satisfying alternative, since there is no way of distinguishing such an inspiration from delusion). I suppose this proves that even those who address this fundamental question are capable of a lack of clarity.

But isn’t there a difference between reality and law?

Modern experimental physics has shown in fact what Kant argued in theory. The light slit experiments confound our notions of time and space no less than does the math of special relativity and the spatial paradoxes of general relativity. Yet in some ways, the two seem to contradict each other as well. We do not seem to be able to grasp reality entire, at least not by using our every day common sense assumptions, or even the current conventions of theoretical physics. Our partial perceptions of the world are incomplete and self-contradictory. The seemingly solid material things of everyday life must in some sense be rather like the shadows on Plato’s cave walls. And if Socrates was right in identifying the good with the true, this must spill over into the moral world, as well.

Might not our moral perceptions, correct as they are within the limits of our own experience and for our immediate purposes, sometimes fail to correspond with even more general norms that apply across a range of experiences and purposes? 

Another answer?

Given the fact that our fundamental grasp of reality is unclear, we must wonder whether, in a legal or any other context, clarity of expression is possible. Probably in some fundamental sense it is not. This is important to us as seekers after verbal clarity. If our concepts cannot entirely correspond with physical reality, how much less so are they likely to correspond to the social reality which is in some sense the basis of law? Can that social reality be built upon an epistemology that has no certain center,? Can it exist independently of our other uncertainties? 

If not, we may now have a basis for a more satisfying answer to the question of why there are so many complaints about the lack of clarity in legal documents. If clarity is impossible everywhere, it is surely impossible in legal writing. But why does this bother us so much in that context?

Why we care

Unlike many other types of documents, legal writings are widely read. Usually they govern over an extent of territory. With growing international trade and relations, that extent is getting larger and more diverse. That means more and more people with differing backgrounds have occasion to ponder legal documents that apply in that territory. A wider variety of experiences forming those doing the pondering creates more opportunities for misconstruction.

Then, too, people are concerned about legal documents in a way they are not about other writings. Legal documents have practical consequences and limit or enhance people’s freedom of operations. Literature may inspire or amuse us. A law controls us and often either imposes sanctions or benefits. We do not take the possibility of sanctions or benefits lightly. We strain to understand legal writings because we expect or fear important consequences in our lives from them. 

Clarity of expression may be impossible because we cannot clearly express a reality we cannot, even in principle, understand. Yet it is in legal writing especially that we seek clarity, because of the gravity of its consequences. But in seeking certainty in legal writings we are bound to be frustrated in our search for understanding, just as we are in general with any sort of writing, and, indeed, in any sort of such search. If we do not know that clarity is impossible, even in theory, we may complain about its lack most vociferously where it is most likely to hurt, or help, us. Legal writing would certainly be a candidate for that place.

Should we give up?

Should we throw up our hands and conclude the search for clarity is a waste of time? Does this mean that all legal writings must be obscure and fundamentally unsound? Not really.

First of all, there are surely degrees of lack of clarity. To say that ultimately no human writing, legal or otherwise, can capture entirely a reality we cannot completely understand does not mean it cannot capture any part of it. Even the shadows on the cave walls have some relationship to the reality they reflect. How might we seek this relative, if not absolute, clarity?

Clarity of expression might be possible for all practical purposes, if we accept certain premises in common about the nature of reality and in particular about the nature of human relationships, whether we can prove them or not.  Most legal systems do indeed start with such premises, some perhaps stated in a written Constitution, some by tradition , and others through a consensus (whether real or fictional) of that society or influential members of it, at some point in time. So for the purposes of legal writing in any particular legal setting, we often do not have to worry whether the subjects and objects about which we write really exist. We just agree to assume that they do. While they may differ from legal system to legal system, culture to culture, country to country, and even region to region, in any given place and time where there is a stable system of laws in effect, there is a sort of consensus about these issues we may implicitly rely upon. 

Still not home free

This would neatly solve our search for clarity and end this article, were it not for one additional, unpleasant fact. Precisely because the ultimate premises of legal systems vary from time to time and place to place, isolating those that we may rely upon in any particular time and place is a very dodgy endeavour. The premises are rarely if ever contained in the text to be interpreted. It would probably be almost humanly impossible to do so, as it is impossible to create a mathematical system without some unproven and unprovable premises. Outsiders to a given set of social conventions can easily be misled by applying their own social conventions to the words that seem to have a common meaning. More often than not, much of what we see as a lack of clarity is really a lack of understanding, our lack of understanding, of the cultural assumptions of those who wrote the text we are trying to decipher.

Law, as we use it in day to day life, is not a brooding omnipresence in the sky, awaiting our discovery through the application of right reason to obvious premises. Rather it is the result of enactment through social convention normally through some formal command of an authority generally recognized in a particular society. Societies are not static and hermetically sealed from one another, so the conventions are always changing, even when the text remains identical. Littera scripta manent, but the context that gives them their meaning changes. Later understandings of the “original intent” of the text become blurred by changes in the consensus and modes of expression current among, not to mention the felt needs of, the people governed by it.

An example from the United States Constitution

In the American context, we can see this in the history of interpretation of its written Constitution, most of which was established by a mostly British colonial people whose protestant and Whig assumptions were so axiomatic that Jefferson said many of the ideas of the declaration of independence (and so arguably the Constitution of 1787) were simply in the air as agreed commonplaces and did not represent any deep philosophical constructs or novel perceptions. They were, at least to the colonists, self-evident. The English and the Europeans did not happen to share those assumptions, however. Only some luck, and the difficulties of crossing a large ocean, spared us Americans the inconveniences of what might otherwise have been a rather nasty and potentially violent debate with much better armed and more numerous foes. We escaped that fate until the 20th century, when we were better prepared materially, if less prepared philosophically, to handle it. Arguably we are still engaged in it in the 21st.

The lack of common assumptions, though, is not exclusively to be found in our external relations. Today, learned judges and professors give interpretations of the “plain meaning” of the American Constitutional text that would surprise, and perhaps terrify, anyone brought up with the conventions of 18th century American thought and discourse. 
An interesting if trivial example of this is the question, now rather seriously debated, about the meaning of that clause in Article I of the Constitution that states that “every order, resolution, or vote to which the concurrence of the Senate and House of Representatives may be necessary (except on a question of adjournment) shall be presented to the President of the United States”, for his approval before taking effect and, if not approved, be returned for a vote on whether to override his disapproval.  Commentators since the early 20th century have been troubled by this rule and whether it might apply to the power given to Congress in another part of the Constitution to propose amendments to the Constitution.

That part (Article V) of the Constitution says that “The Congress, whenever two thirds of both Houses shall deem it necessary, shall propose amendments to this Constitution….which….shall be valid to all intents and purposes as part of this Constitution, when ratified by the Legislatures of three-fourths of the several States…..”

Since the Article I clause does not say, “Except as provided in article V…” some modern commentators wonder why the proposal of amendments under Article V, because two thirds of both (always interpreted as “each”) House must agree, does not require the assent of the President. Yet from the very first proposal of amendments (drafted by the main drafter of the Constitution itself, James Madison) neither the Congress nor the President regarded that assent as required. When in an effort to overturn an early amendment reached the courts, they dispatched a similar argument without any real discussion, as self-evidently wrong. 

The modern commentators are imposing a 19th (or even 20th) century convention of drafting on an 18th century document. In the 19th century, the style of American drafting took a turn for the worse, as the still provincial Americans looked to England and the European code system of laws for models, forsaking the elegant and simple style of Jefferson. Ironically, formalism, and something that would strike the 18th century mind as pettifogging narrowness of interpretation, replaced the goal of “plain English” and the conversational style that is so evident, and so pleasing, in 18th century American prose, not least the Constitution. 

The courts and early commentators had no doubts that the assent of the President was not required for proposed amendments, because of the wording “Whenever two-thirds of both Houses shall deem it necessary”. This is not a legislative act requiring the consent of each House separately, but a kind of joint political decision requiring only their collective judgment that the necessity had arisen. It was felt to be a specific that controlled the general without the addition of a niggling “Nothwithstanding Article I” or “Except as provided in Article V”. Requiring the consent of the President would manifestly allow situations to arise in which both Houses thought amendment necessary, but none could be proposed because the President demurred. That would violate the plain sense of the sentence, as understood by 18th and early 19th century readers. So it was easily interpreted in the way all commentators feel it should be by those who wrote and spoke its language. Only later, when evil foreign influences had corrupted America’s original enlightened purity of speech did doubts arise. Some of the methods suggested for resolving those doubts would do considerable violence both to the language of the Constitution and the separation of powers it endeavoured to create. Luckily, these fevered imaginings of professors are relatively unlikely to take hold in our courts. But it is a good illustration of a lack of clarity that arises from a lack of understanding of the linguistic and cultural assumptions of the authors of a text.

Oddly, in a modern civil law country, the so-called rule of proportionality might have led courts to a similar result as has obtained in the United States, without worrying about the apparently sweeping nature of the general rule. In general, though, such a rule of construction is not recognized in the United States, or for that matter in most common law countries, and would be viewed in the United States as a shocking arrogation of power by the judiciary. In civil law countries where the courts profess an abject subservience to the text of statutes, the rule is considered as a logical interpretation of the imprecision inherent in the legislative mind. The result is the same, but the reasoning and cultural assumptions used to get to it are quite different. 

Another one

Just as such misunderstandings of a text can arise with the passage of time, with its concomitant changes in culture and linguistic convention, they can arise when two different cultures seize upon the same words to construct a legal text. An example of this may be found in a passage from the English bill of rights, a product of the Glorious Revolution of 1689, relating to the privileges of members of Parliament. After a stirring prologue that still quickens the Whiggish heart of Americans, the Parliament advises and the sovereign enacts the following rule: “That the freedom of speech and debates or proceedings in Parliament ought not to be impeached or questioned in any court or place out of Parliament”. The Americans, in adopting their Constitution almost a century later, mimicked this provision by saying, in Article I, “and for any Speech or Debate in either House, they [the members of the respective houses] shall not be questioned in any other place.” This text in Britain has become the foundation of a rather surprising (to Americans at least) prohibition on the use of what we call legislative history to determine the meaning of a statute. The idea seems to be that any recourse to parliamentary debate or similar materials is an impeachment or questioning of the freedom of debates and speeches and proceedings. Perhaps the passive voice lends itself to this interpretation better than the American version. However, it is rather unlikely that the Whigs in 1689 thought they were laying down a rule for the consideration of legislative history, nor have the Americans ever interpreted their similar language as providing one. Instead, the Americans, perhaps consistent with their tendency to see everything in individual rather than collective terms, have interpreted these words as conferring an individual immunity on legislators from any suit, civil or criminal, or any other penalty, other than that which might be imposed by their own House for disorderly behaviour, for anything said or done in connection with their legislative duties. Indeed, it protects their committee reports and other legislative history from being the basis of any suit against them for libel, slander, or any other wrong they might do in their legislative capacity. Thus, the legislative history may be an even more forthright source of legislative intent than otherwise. Ironically, some concern has arisen in our courts that there is too much recourse to legislative history, and a kind of parole evidence rule has asserted itself as a check on that tendency. But no one has suggested an interpretation of the speech and debate clause at all similar to that which until recently was current in Britain. Here we see a mutation not only as between different cultures, the British and American, but over time as well, as the meaning of the phrase has evolved, though somewhat differently, in each country. 

These two examples show us how the same words can mean something different over time and as between different nations, even nations with such similar cultural roots as Britain and the United States. These differences in interpretation, I have argued, arise from the different felt needs of the differing (in time or place) cultures that have been called upon to make the interpretations. Clarity is a creature of its time and place, and so relative and not absolute.

An implication

Perhaps this is one reason projects like the ongoing rewrite of the Federal Rules of Civil Procedure in the United States have a special salience. While the rules may have been clear enough in the context of the times and circumstances that first gave them their birth, changing conditions and perhaps even changing cultural assumptions call for changes in language that , in our context today, we might even venture to call clarifications. We are not necessarily wiser, nor is our language purer, than the original drafters and their language, but changing times require changing texts, just to stay in the same place. 

Another, even bigger one

Now, as the growing interaction between peoples and nations slowly merges us into a diverse world culture, we have many more occasions to be exposed to the legal texts founded on cultures not our own. Even where we share a language with the cultures, and much more so when we do not, we must be humble in our approach. To impose our notions of clarity on others is not simply morally indefensible, it is impractical.

As we need to forge common understandings of rules to guide our lives in common, we must first concentrate on understanding the differing cultural assumptions that form the base of the various subcultures within and among the nations and regions of the world. Once we understand these, we may move toward a greater uniformity, and thus toward the underpinnings of a common sense of clarity. More likely, for the foreseeable future, we will need to have varying texts, or at least varying approaches to interpretation, to make a given text or texts do the work of cross cultural communication. 

Because we may have a long time to wait before a more general consensus on what constitutes clarity can form, we might better spend our time on the often humbling task of understanding cultural variation and less time pretending to paper it over with words.   

APPENDIX

Below is set forth section 552 of title 5 of the United States Code in its splendid entirety, to demonstrate the constraints of working with a preexisting structure. In reality, this section was an entirely separate (and none too clearly drafted) Act, the very important Freedom of Information Act. That Act provides for general public access to the workings and documents of the Government, an early effort to assure “transparency”. The Act, though, was imbedded in an enacted part of the United States Code (not all of which is technically the official law of the United States). The drafter felt constrained by the preexisting structure to make this a single section, necessitating quite a lot of subdivision.  The purpose of the United States Code, to organize and make uniform in style the general and permanent laws of the United States may be somewhat self-defeating if that purpose is understood to include making those laws more readable and accessible to the public.
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	(a) Each agency shall make available to the public information as follows: 
(1) Each agency shall separately state and currently publish in the Federal Register for the guidance of the public— 
(A) descriptions of its central and field organization and the established places at which, the employees (and in the case of a uniformed service, the members) from whom, and the methods whereby, the public may obtain information, make submittals or requests, or obtain decisions; 
(B) statements of the general course and method by which its functions are channeled and determined, including the nature and requirements of all formal and informal procedures available; 
(C) rules of procedure, descriptions of forms available or the places at which forms may be obtained, and instructions as to the scope and contents of all papers, reports, or examinations; 
(D) substantive rules of general applicability adopted as authorized by law, and statements of general policy or interpretations of general applicability formulated and adopted by the agency; and 
(E) each amendment, revision, or repeal of the foregoing. 
Except to the extent that a person has actual and timely notice of the terms thereof, a person may not in any manner be required to resort to, or be adversely affected by, a matter required to be published in the Federal Register and not so published. For the purpose of this paragraph, matter reasonably available to the class of persons affected thereby is deemed published in the Federal Register when incorporated by reference therein with the approval of the Director of the Federal Register. 

(2) Each agency, in accordance with published rules, shall make available for public inspection and copying— 
(A) final opinions, including concurring and dissenting opinions, as well as orders, made in the adjudication of cases; 
(B) those statements of policy and interpretations which have been adopted by the agency and are not published in the Federal Register; 
(C) administrative staff manuals and instructions to staff that affect a member of the public; 
(D) copies of all records, regardless of form or format, which have been released to any person under paragraph (3) and which, because of the nature of their subject matter, the agency determines have become or are likely to become the subject of subsequent requests for substantially the same records; and 
(E) a general index of the records referred to under subparagraph (D); 
unless the materials are promptly published and copies offered for sale. For records created on or after November 1, 1996, within one year after such date, each agency shall make such records available, including by computer telecommunications or, if computer telecommunications means have not been established by the agency, by other electronic means. To the extent required to prevent a clearly unwarranted invasion of personal privacy, an agency may delete identifying details when it makes available or publishes an opinion, statement of policy, interpretation, staff manual, instruction, or copies of records referred to in subparagraph (D). However, in each case the justification for the deletion shall be explained fully in writing, and the extent of such deletion shall be indicated on the portion of the record which is made available or published, unless including that indication would harm an interest protected by the exemption in subsection (b) under which the deletion is made. If technically feasible, the extent of the deletion shall be indicated at the place in the record where the deletion was made. Each agency shall also maintain and make available for public inspection and copying current indexes providing identifying information for the public as to any matter issued, adopted, or promulgated after July 4, 1967, and required by this paragraph to be made available or published. Each agency shall promptly publish, quarterly or more frequently, and distribute (by sale or otherwise) copies of each index or supplements thereto unless it determines by order published in the Federal Register that the publication would be unnecessary and impracticable, in which case the agency shall nonetheless provide copies of such index on request at a cost not to exceed the direct cost of duplication. Each agency shall make the index referred to in subparagraph (E) available by computer telecommunications by December 31, 1999. A final order, opinion, statement of policy, interpretation, or staff manual or instruction that affects a member of the public may be relied on, used, or cited as precedent by an agency against a party other than an agency only if— 

(i) it has been indexed and either made available or published as provided by this paragraph; or 
(ii) the party has actual and timely notice of the terms thereof. 
(3) 

(A) Except with respect to the records made available under paragraphs (1) and (2) of this subsection, and except as provided in subparagraph (E), each agency, upon any request for records which 
(i) reasonably describes such records and 
(ii) is made in accordance with published rules stating the time, place, fees (if any), and procedures to be followed, shall make the records promptly available to any person. 
(B) In making any record available to a person under this paragraph, an agency shall provide the record in any form or format requested by the person if the record is readily reproducible by the agency in that form or format. Each agency shall make reasonable efforts to maintain its records in forms or formats that are reproducible for purposes of this section. 
(C) In responding under this paragraph to a request for records, an agency shall make reasonable efforts to search for the records in electronic form or format, except when such efforts would significantly interfere with the operation of the agency’s automated information system. 
(D) For purposes of this paragraph, the term “search” means to review, manually or by automated means, agency records for the purpose of locating those records which are responsive to a request. 
(E) An agency, or part of an agency, that is an element of the intelligence community (as that term is defined in section 3(4) of the National Security Act of 1947 (50 U.S.C. 401a (4))) shall not make any record available under this paragraph to— 
(i) any government entity, other than a State, territory, commonwealth, or district of the United States, or any subdivision thereof; or 
(ii) a representative of a government entity described in clause (i). 
(4) 

(A) 

(i) In order to carry out the provisions of this section, each agency shall promulgate regulations, pursuant to notice and receipt of public comment, specifying the schedule of fees applicable to the processing of requests under this section and establishing procedures and guidelines for determining when such fees should be waived or reduced. Such schedule shall conform to the guidelines which shall be promulgated, pursuant to notice and receipt of public comment, by the Director of the Office of Management and Budget and which shall provide for a uniform schedule of fees for all agencies. 
(ii) Such agency regulations shall provide that— 
(I) fees shall be limited to reasonable standard charges for document search, duplication, and review, when records are requested for commercial use; 
(II) fees shall be limited to reasonable standard charges for document duplication when records are not sought for commercial use and the request is made by an educational or noncommercial scientific institution, whose purpose is scholarly or scientific research; or a representative of the news media; and 
(III) for any request not described in (I) or (II), fees shall be limited to reasonable standard charges for document search and duplication. 
(iii) Documents shall be furnished without any charge or at a charge reduced below the fees established under clause (ii) if disclosure of the information is in the public interest because it is likely to contribute significantly to public understanding of the operations or activities of the government and is not primarily in the commercial interest of the requester. 
(iv) Fee schedules shall provide for the recovery of only the direct costs of search, duplication, or review. Review costs shall include only the direct costs incurred during the initial examination of a document for the purposes of determining whether the documents must be disclosed under this section and for the purposes of withholding any portions exempt from disclosure under this section. Review costs may not include any costs incurred in resolving issues of law or policy that may be raised in the course of processing a request under this section. No fee may be charged by any agency under this section— 
(I) if the costs of routine collection and processing of the fee are likely to equal or exceed the amount of the fee; or 
(II) for any request described in clause (ii) (II) or (III) of this subparagraph for the first two hours of search time or for the first one hundred pages of duplication. 
(v) No agency may require advance payment of any fee unless the requester has previously failed to pay fees in a timely fashion, or the agency has determined that the fee will exceed $250. 
(vi) Nothing in this subparagraph shall supersede fees chargeable under a statute specifically providing for setting the level of fees for particular types of records. 
(vii) In any action by a requester regarding the waiver of fees under this section, the court shall determine the matter de novo: Provided, That the court’s review of the matter shall be limited to the record before the agency. 
(B) On complaint, the district court of the United States in the district in which the complainant resides, or has his principal place of business, or in which the agency records are situated, or in the District of Columbia, has jurisdiction to enjoin the agency from withholding agency records and to order the production of any agency records improperly withheld from the complainant. In such a case the court shall determine the matter de novo, and may examine the contents of such agency records in camera to determine whether such records or any part thereof shall be withheld under any of the exemptions set forth in subsection (b) of this section, and the burden is on the agency to sustain its action. In addition to any other matters to which a court accords substantial weight, a court shall accord substantial weight to an affidavit of an agency concerning the agency’s determination as to technical feasibility under paragraph (2)(C) and subsection (b) and reproducibility under paragraph (3)(B). 
(C) Notwithstanding any other provision of law, the defendant shall serve an answer or otherwise plead to any complaint made under this subsection within thirty days after service upon the defendant of the pleading in which such complaint is made, unless the court otherwise directs for good cause shown. 
[(D) Repealed. Pub. L. 98–620, title IV, § 402(2), Nov. 8, 1984, 98 Stat. 3357.] 
(E) The court may assess against the United States reasonable attorney fees and other litigation costs reasonably incurred in any case under this section in which the complainant has substantially prevailed. 
(F) Whenever the court orders the production of any agency records improperly withheld from the complainant and assesses against the United States reasonable attorney fees and other litigation costs, and the court additionally issues a written finding that the circumstances surrounding the withholding raise questions whether agency personnel acted arbitrarily or capriciously with respect to the withholding, the Special Counsel shall promptly initiate a proceeding to determine whether disciplinary action is warranted against the officer or employee who was primarily responsible for the withholding. The Special Counsel, after investigation and consideration of the evidence submitted, shall submit his findings and recommendations to the administrative authority of the agency concerned and shall send copies of the findings and recommendations to the officer or employee or his representative. The administrative authority shall take the corrective action that the Special Counsel recommends. 
(G) In the event of noncompliance with the order of the court, the district court may punish for contempt the responsible employee, and in the case of a uniformed service, the responsible member. 
(5) Each agency having more than one member shall maintain and make available for public inspection a record of the final votes of each member in every agency proceeding. 
(6) 

(A) Each agency, upon any request for records made under paragraph (1), (2), or (3) of this subsection, shall— 
(i) determine within 20 days (excepting Saturdays, Sundays, and legal public holidays) after the receipt of any such request whether to comply with such request and shall immediately notify the person making such request of such determination and the reasons therefor, and of the right of such person to appeal to the head of the agency any adverse determination; and 
(ii) make a determination with respect to any appeal within twenty days (excepting Saturdays, Sundays, and legal public holidays) after the receipt of such appeal. If on appeal the denial of the request for records is in whole or in part upheld, the agency shall notify the person making such request of the provisions for judicial review of that determination under paragraph (4) of this subsection. 
(B) 

(i) In unusual circumstances as specified in this subparagraph, the time limits prescribed in either clause (i) or clause (ii) of subparagraph (A) may be extended by written notice to the person making such request setting forth the unusual circumstances for such extension and the date on which a determination is expected to be dispatched. No such notice shall specify a date that would result in an extension for more than ten working days, except as provided in clause (ii) of this subparagraph. 
(ii) With respect to a request for which a written notice under clause (i) extends the time limits prescribed under clause (i) of subparagraph (A), the agency shall notify the person making the request if the request cannot be processed within the time limit specified in that clause and shall provide the person an opportunity to limit the scope of the request so that it may be processed within that time limit or an opportunity to arrange with the agency an alternative time frame for processing the request or a modified request. Refusal by the person to reasonably modify the request or arrange such an alternative time frame shall be considered as a factor in determining whether exceptional circumstances exist for purposes of subparagraph (C). 
(iii) As used in this subparagraph, “unusual circumstances” means, but only to the extent reasonably necessary to the proper processing of the particular requests— 
(I) the need to search for and collect the requested records from field facilities or other establishments that are separate from the office processing the request; 
(II) the need to search for, collect, and appropriately examine a voluminous amount of separate and distinct records which are demanded in a single request; or 
(III) the need for consultation, which shall be conducted with all practicable speed, with another agency having a substantial interest in the determination of the request or among two or more components of the agency having substantial subject-matter interest therein. 
(iv) Each agency may promulgate regulations, pursuant to notice and receipt of public comment, providing for the aggregation of certain requests by the same requestor, or by a group of requestors acting in concert, if the agency reasonably believes that such requests actually constitute a single request, which would otherwise satisfy the unusual circumstances specified in this subparagraph, and the requests involve clearly related matters. Multiple requests involving unrelated matters shall not be aggregated. 
(C) 

(i) Any person making a request to any agency for records under paragraph (1), (2), or (3) of this subsection shall be deemed to have exhausted his administrative remedies with respect to such request if the agency fails to comply with the applicable time limit provisions of this paragraph. If the Government can show exceptional circumstances exist and that the agency is exercising due diligence in responding to the request, the court may retain jurisdiction and allow the agency additional time to complete its review of the records. Upon any determination by an agency to comply with a request for records, the records shall be made promptly available to such person making such request. Any notification of denial of any request for records under this subsection shall set forth the names and titles or positions of each person responsible for the denial of such request. 
(ii) For purposes of this subparagraph, the term “exceptional circumstances” does not include a delay that results from a predictable agency workload of requests under this section, unless the agency demonstrates reasonable progress in reducing its backlog of pending requests. 
(iii) Refusal by a person to reasonably modify the scope of a request or arrange an alternative time frame for processing a request (or a modified request) under clause (ii) after being given an opportunity to do so by the agency to whom the person made the request shall be considered as a factor in determining whether exceptional circumstances exist for purposes of this subparagraph. 
(D) 

(i) Each agency may promulgate regulations, pursuant to notice and receipt of public comment, providing for multitrack processing of requests for records based on the amount of work or time (or both) involved in processing requests. 
(ii) Regulations under this subparagraph may provide a person making a request that does not qualify for the fastest multitrack processing an opportunity to limit the scope of the request in order to qualify for faster processing. 
(iii) This subparagraph shall not be considered to affect the requirement under subparagraph (C) to exercise due diligence. 
(E) 

(i) Each agency shall promulgate regulations, pursuant to notice and receipt of public comment, providing for expedited processing of requests for records— 
(I) in cases in which the person requesting the records demonstrates a compelling need; and 
(II) in other cases determined by the agency. 
(ii) Notwithstanding clause (i), regulations under this subparagraph must ensure— 
(I) that a determination of whether to provide expedited processing shall be made, and notice of the determination shall be provided to the person making the request, within 10 days after the date of the request; and 
(II) expeditious consideration of administrative appeals of such determinations of whether to provide expedited processing. 
(iii) An agency shall process as soon as practicable any request for records to which the agency has granted expedited processing under this subparagraph. Agency action to deny or affirm denial of a request for expedited processing pursuant to this subparagraph, and failure by an agency to respond in a timely manner to such a request shall be subject to judicial review under paragraph (4), except that the judicial review shall be based on the record before the agency at the time of the determination. 
(iv) A district court of the United States shall not have jurisdiction to review an agency denial of expedited processing of a request for records after the agency has provided a complete response to the request. 
(v) For purposes of this subparagraph, the term “compelling need” means— 
(I) that a failure to obtain requested records on an expedited basis under this paragraph could reasonably be expected to pose an imminent threat to the life or physical safety of an individual; or 
(II) with respect to a request made by a person primarily engaged in disseminating information, urgency to inform the public concerning actual or alleged Federal Government activity. 
(vi) A demonstration of a compelling need by a person making a request for expedited processing shall be made by a statement certified by such person to be true and correct to the best of such person’s knowledge and belief. 
(F) In denying a request for records, in whole or in part, an agency shall make a reasonable effort to estimate the volume of any requested matter the provision of which is denied, and shall provide any such estimate to the person making the request, unless providing such estimate would harm an interest protected by the exemption in subsection (b) pursuant to which the denial is made. 
(b) This section does not apply to matters that are— 
(1) 

(A) specifically authorized under criteria established by an Executive order to be kept secret in the interest of national defense or foreign policy and 
(B) are in fact properly classified pursuant to such Executive order; 
(2) related solely to the internal personnel rules and practices of an agency; 
(3) specifically exempted from disclosure by statute (other than section 552b of this title), provided that such statute 
(A) requires that the matters be withheld from the public in such a manner as to leave no discretion on the issue, or 
(B) establishes particular criteria for withholding or refers to particular types of matters to be withheld; 
(4) trade secrets and commercial or financial information obtained from a person and privileged or confidential; 
(5) inter-agency or intra-agency memorandums or letters which would not be available by law to a party other than an agency in litigation with the agency; 
(6) personnel and medical files and similar files the disclosure of which would constitute a clearly unwarranted invasion of personal privacy; 
(7) records or information compiled for law enforcement purposes, but only to the extent that the production of such law enforcement records or information 
(A) could reasonably be expected to interfere with enforcement proceedings, 
(B) would deprive a person of a right to a fair trial or an impartial adjudication, 
(C) could reasonably be expected to constitute an unwarranted invasion of personal privacy, 
(D) could reasonably be expected to disclose the identity of a confidential source, including a State, local, or foreign agency or authority or any private institution which furnished information on a confidential basis, and, in the case of a record or information compiled by criminal law enforcement authority in the course of a criminal investigation or by an agency conducting a lawful national security intelligence investigation, information furnished by a confidential source, 
(E) would disclose techniques and procedures for law enforcement investigations or prosecutions, or would disclose guidelines for law enforcement investigations or prosecutions if such disclosure could reasonably be expected to risk circumvention of the law, or 
(F) could reasonably be expected to endanger the life or physical safety of any individual; 
(8) contained in or related to examination, operating, or condition reports prepared by, on behalf of, or for the use of an agency responsible for the regulation or supervision of financial institutions; or 
(9) geological and geophysical information and data, including maps, concerning wells. 
Any reasonably segregable portion of a record shall be provided to any person requesting such record after deletion of the portions which are exempt under this subsection. The amount of information deleted shall be indicated on the released portion of the record, unless including that indication would harm an interest protected by the exemption in this subsection under which the deletion is made. If technically feasible, the amount of the information deleted shall be indicated at the place in the record where such deletion is made. 

(c) 

(1) Whenever a request is made which involves access to records described in subsection (b)(7)(A) and— 
(A) the investigation or proceeding involves a possible violation of criminal law; and 
(B) there is reason to believe that 
(i) the subject of the investigation or proceeding is not aware of its pendency, and 
(ii) disclosure of the existence of the records could reasonably be expected to interfere with enforcement proceedings, 
the agency may, during only such time as that circumstance continues, treat the records as not subject to the requirements of this section. 

(2) Whenever informant records maintained by a criminal law enforcement agency under an informant’s name or personal identifier are requested by a third party according to the informant’s name or personal identifier, the agency may treat the records as not subject to the requirements of this section unless the informant’s status as an informant has been officially confirmed. 
(3) Whenever a request is made which involves access to records maintained by the Federal Bureau of Investigation pertaining to foreign intelligence or counterintelligence, or international terrorism, and the existence of the records is classified information as provided in subsection (b)(1), the Bureau may, as long as the existence of the records remains classified information, treat the records as not subject to the requirements of this section. 
(d) This section does not authorize withholding of information or limit the availability of records to the public, except as specifically stated in this section. This section is not authority to withhold information from Congress. 
(e) 

(1) On or before February 1 of each year, each agency shall submit to the Attorney General of the United States a report which shall cover the preceding fiscal year and which shall include— 
(A) the number of determinations made by the agency not to comply with requests for records made to such agency under subsection (a) and the reasons for each such determination; 
(B) 

(i) the number of appeals made by persons under subsection (a)(6), the result of such appeals, and the reason for the action upon each appeal that results in a denial of information; and 
(ii) a complete list of all statutes that the agency relies upon to authorize the agency to withhold information under subsection (b)(3), a description of whether a court has upheld the decision of the agency to withhold information under each such statute, and a concise description of the scope of any information withheld; 
(C) the number of requests for records pending before the agency as of September 30 of the preceding year, and the median number of days that such requests had been pending before the agency as of that date; 
(D) the number of requests for records received by the agency and the number of requests which the agency processed; 
(E) the median number of days taken by the agency to process different types of requests; 
(F) the total amount of fees collected by the agency for processing requests; and 
(G) the number of full-time staff of the agency devoted to processing requests for records under this section, and the total amount expended by the agency for processing such requests. 
(2) Each agency shall make each such report available to the public including by computer telecommunications, or if computer telecommunications means have not been established by the agency, by other electronic means. 
(3) The Attorney General of the United States shall make each report which has been made available by electronic means available at a single electronic access point. The Attorney General of the United States shall notify the Chairman and ranking minority member of the Committee on Government Reform and Oversight of the House of Representatives and the Chairman and ranking minority member of the Committees on Governmental Affairs and the Judiciary of the Senate, no later than April 1 of the year in which each such report is issued, that such reports are available by electronic means. 
(4) The Attorney General of the United States, in consultation with the Director of the Office of Management and Budget, shall develop reporting and performance guidelines in connection with reports required by this subsection by October 1, 1997, and may establish additional requirements for such reports as the Attorney General determines may be useful. 
(5) The Attorney General of the United States shall submit an annual report on or before April 1 of each calendar year which shall include for the prior calendar year a listing of the number of cases arising under this section, the exemption involved in each case, the disposition of such case, and the cost, fees, and penalties assessed under subparagraphs (E), (F), and (G) of subsection (a)(4). Such report shall also include a description of the efforts undertaken by the Department of Justice to encourage agency compliance with this section. 
(f) For purposes of this section, the term— 
(1) “agency” as defined in section 551 (1) of this title includes any executive department, military department, Government corporation, Government controlled corporation, or other establishment in the executive branch of the Government (including the Executive Office of the President), or any independent regulatory agency; and 
(2) “record” and any other term used in this section in reference to information includes any information that would be an agency record subject to the requirements of this section when maintained by an agency in any format, including an electronic format. 
(g) The head of each agency shall prepare and make publicly available upon request, reference material or a guide for requesting records or information from the agency, subject to the exemptions in subsection (b), including— 
(1) an index of all major information systems of the agency; 
(2) a description of major information and record locator systems maintained by the agency; and 
(3) a handbook for obtaining various types and categories of public information from the agency pursuant to chapter 35 of title 44, and under this section. 
	

	
	  


